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Opi nion by Quinn, Adm nistrative Trademark Judge:
An application was filed by TruServ Corporation to
regi ster the mark PARTY PLUS (“PARTY” disclainmed) for

retail store services and whol esal e

di stributorship services featuring the
rental and | easing of party equi pnent
and supplies, such as tables, chairs,

gl assware, china, flatware, plastic
ware, food service, |inen, concession
equi pnent, di sposabl es, dance floor and
staging, tenting[,] party favors,
bal | oons and decorati ons.

! Application Serial No. 76067950, filed June 12, 2000, alleging
a bona fide intention to use the mark in comerce. Applicant
subsequently filed an amendnent to all ege use setting forth a
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The trademark exam ning attorney refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant’s mark, when used in connection with applicant’s
services, so resenbles the previously registered mark shown

bel ow

ParTyY PLus

WAREHOUSE

for “retail store services specializing in party supplies”?

as to be likely to cause confusion.

When the refusal was made final, applicant appeal ed.
Applicant and the exam ning attorney filed briefs. An oral
heari ng was not request ed.

Applicant argues, in urging that the refusal be
reversed, that the nunmerous third-party uses of the comon
terns of each mark, in connection with simlar services,
have created a situation where the |ikelihood of confusion
is de mninmus. In connection with its principal contention

that the cited mark is weak, applicant submtted the

date of first use anywhere and a date of first use in conmerce of
1990.

2 Registration No. 2,169,375, issued June 30, 1998; Section 8
affidavit filed and accepted. The registration sets forth dates
of first use of August 1983. The words “Party” and “Warehouse”
are disclainmed apart fromthe mark
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foll ow ng evidence: copies of thirteen third-party

regi strations of marks enploying the term“party” for

retail store services featuring party supplies; and the
decl aration of Judi Stinson, a paralegal at the law firm
representing applicant, acconpanied by information relating
to nineteen third-party common |aw uses of narks enpl oyi ng
both of the terns “party” (or “parties”) and “plus” in the
party supplies industry. M. Stinson states that she
cal l ed each of the nineteen users to confirmthat they were
actually using the respective marks. The information on
these third-party uses includes Dun & Bradstreet reports,
excerpts fromwebsites on the Internet, and brochures.
According to applicant, this evidence of third-party usage
of PARTY (or PARTIES) PLUS marks in the party supplies
field is conpetent to suggest that purchasers have been
conditioned to | ook to other elenents of the marks as a
means of distinguishing the source of the goods or services
inthe field. Applicant further contends that its mark
uses a sinple alliteration which creates a comerci al
inmpression that is distinct fromthe one engendered by
registrant’s mark. Applicant also contends that the
absence of any instances of actual confusion over a ten-

year period of contenporaneous use weighs in its favor.
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The exam ning attorney maintains that the marks are
simlar and that the services are closely related. The
exam ning attorney points to applicant’s evidence to show
that the sane entities offer both sales and rental of party
supplies in retail outlets. The exam ning attorney al so
di scounts applicant’s evidence of third-party usage and
states that, in any event, even a weak mark is entitled to
protection against the registration of a simlar mark for
closely rel ated servi ces.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also: Inre Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cir. 2003). 1In any likelihood of confusion analysis,
two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/ or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also: In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Cir. 1997).

I nsof ar as a conparison of registrant’s “retail store

services specializing in party supplies” with applicant’s
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“retail store services and whol esal e and di stributorship
services featuring the rental and | easing of party
equi pnent and supplies” is concerned, the services are, at
| east in part, legally identical, or otherw se closely
related.® Applicant does not seriously contend to the
contrary. The Federal Circuit has stated that when “marks
woul d appear on virtually identical goods or services, the
degree of simlarity [between the nmarks] necessary to
support a conclusion of likely confusion declines.”
Century 21 Real Estate Corp. v. Century Life of Anerica,
970 F.2d 874, 23 USPQ2d 1698, 1701 (Fed. Cr. 1992).

When conparing applicant’s mark PARTY PLUS with
regi strant’ s mark PARTY PLUS WAREHOUSE and design, we find
that the marks are sufficiently simlar that, when used in
connection wwth legally identical or closely related
services, confusion is likely to occur anong consuners in
t he mar ket pl ace.

Al t hough we have considered the marks in their
entireties, “there is nothing inproper in stating that, for

rational reasons, nore or |ess weight has been given to a

® Registrant’s recitation of services is broad enough to
enconpass retail store services featuring the rental or |easing
of party supplies. In any event, the sale of party supplies is
closely related to the rental of party supplies, a point

hi ghl i ghted by the evidence of record showi ng that single
entities have done both under the sanme mark
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particular feature of a mark, provided [that] the ultimte
conclusion rests on consideration of the marks in their
entireties.” In re National Data Corp., 753 F.2d 1056, 224
USPQ 749, 751 (Fed. G r. 1985). For exanple, a literal
portion of a mark usually dom nates over any design portion
because the literal portion would be nost likely to be
renmenbered by consunmers and used by themin calling for the
services. In re Appetito Provisions Co., 3 USPQ2d 1553
(TTAB 1987).

In the present case, we find that the literal portion
of registrant’s mark dom nates over the design portion
Al t hough consuners woul d see the teddy bear hol ding the
bal | oons design, the literal portion PARTY PLUS WAREHOUSE
woul d be nost likely to be renmenbered by consuners and
woul d be used by themin calling for registrant’s services.
This literal portion, PARTY PLUS WAREHOUSE, of registrant’s
mark is simlar to applicant’s mark PARTY PLUS in sound,
appearance and neani ng. Moreover, the registered mark
shows the words PARTY PLUS in strikingly bold type and in a
font size larger than that of the word WAREHOUSE. Thus,
t he PARTY PLUS portion of registrant’s mark, which is
identical to the entirety of applicant’s mark, stands out
even nore in the mark as depicted. Consuners encountering

both marks m ght well assume that the services originated
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with or are associated with the same source, further

t hi nki ng that the goods/services at PARTY PLUS WAREHOUSE
are offered at a discount price or that the variety of
goods/ services there exceeds that found at the PARTY PLUS
brand store.

Both services feature party supplies, and we do not
bel i eve anything nore than ordinary care would be used by
purchasers in availing thenselves of these services. 1In
finding that the nmarks are simlar, we have kept in mnd
the fallibility of purchasers’ nenories, and that they
normal ly retain a general rather than a specific inpression
of trademarks encountered in the marketpl ace.

In sum applicant’s deletion of the word WAREHOUSE and
of the teddy bear design fromregistrant’s mark does not
result in a sufficiently distinguishable mark. See, e.g.,
Hewl ett Packard Co. v. Packard Press Inc., 281 F.3d 1261,
62 USPQd 1001 (Fed. Cir. 2002); and In re Conputer Systens
Center Inc., 5 USPQ2d 1378 (TTAB 1987). W are not
persuaded by applicant’s argunents that the marks in their
entireties convey significantly different comerci al
i npressions, or that the matter comon to the marks (PARTY
PLUS) is not likely to be perceived by purchasers as

di stingui shing source because it is diluted (see
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di scussion, infra). Cf. In S D Fabrics, Inc., 223 USPQ 54
(TTAB 1984) .

Applicant’s principal argunent is that the cited mark
is weak and, in this connection, applicant supplied
evidence of third-party uses and registrations of simlar
marks in the party supplies field.

Wth respect to the thirteen third-party registrations
of marks which include the term“party,” this evidence is
of limted probative value. The registrations do not
establish that the marks shown therein are in use, nuch
| ess that consuners are so famliar with themthat they are
abl e to distinguish anong such marks by focusing on slight
di fferences between them Smith Bros. Mnufacturing Co. v.
St one Manufacturing Co., 476 F.2d 1004, 177 USPQ 462 ( CCPA
1973). We would add that, in any event, none of these
regi stered marks (all of which contain the term“party” but
not “plus”) is as simlar to registrant’s mark as is
applicant’s mark.

We al so have consi dered applicant’ s evidence of
ni neteen third-party uses of marks which enploy both of the
terms “party” (or “parties”) and “plus” in the party
supplies field. The Board has in the past, in |ikelihood
of confusion cases, given weight to evidence of w despread

and significant use by third parties of marks containing
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el ements in conmmon with the invol ved marks to denonstrate
that confusion is not, inreality, likely to occur in the
mar ket pl ace. See, e.g., Mles Laboratories Inc. v.
Naturally Vitam n Supplenents Inc., 1 USPQRd 1445, 1462
(TTAB 1987). The justification is, of course, that the
presence in marks of common el enents extensively used by
others unrelated as to source may cause purchasers not to
rely upon such elenents as source indicators, but to | ook
to other elenments as a neans of distinguishing the source
of the services. By relying on the third-party marks which
enpl oy both of the terns “party” and “plus,” applicant
woul d have us conclude that small variations in the PARTY
(PARTIES) PLUS marks in the field, including applicant’s
and registrant’s marks, are sufficient to avoid confusion.
We have carefully considered the evidence of third-
party use, but find that it is not persuasive to reach the
result urged by applicant. Al though Ms. Stinson’s
declaration (indicating that she verified the various uses
by tel ephone calls to the parties) and the acconpanyi ng
exhi bits show that the nineteen marks are in use, there is
no evidence regarding the extent of this use. Carl Karcher
Enterprises Inc. v. Stars Restaurant Corp., 35 USPQd 1125,
1131 (TTAB 1995). Thus, while we have taken the third-

party uses into account, the probative value of this
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evidence is clearly dimnished by the absence of any
significant information regarding the extent of use. It
may well be that the third parties are small businesses and
that the uses are local in nature. |In point of fact, what
evi dence we do have shows that nost of the businesses
enploy only a small nunber of enpl oyees, and that when
sales are shown, the figures are relatively nodest. See
Tiffany & Co. v. Cassic Mdtor Carriages Inc., 10 USPQRd
1835, 1839 n. 5 (TTAB 1989) [The probative value of Dun &
Bradstreet reports and tel ephone verifications of use is
limted, since this evidence does not indicate the extent
to which an entity’s nane is used or what opportunity the
public has had to becone aware of any use.].

Al t hough applicant has relied upon the Board s
decision in In re Broadway Chicken Inc., 38 USPQ2d 1559
(TTAB 1996), that case is clearly distinguishable onits
facts. The nineteen common | aw uses herein stand in stark
contrast to the several hundreds of uses of BROADWAY f or
restaurants shown by applicant in that case.?

Qur conclusion in this case is not dimnished by

applicant’s unsupported assertion that it has not

“1n that case, the record included nore than 500 uses of
BROADWAY shown in Dun & Bradstreet reports, a nunmber of |istings
in tel ephone directories, and over 300 uses in the Anerican

Busi ness Directory search report.

10
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encountered any instances of actual confusion between its
mark and registrant’s mark during ten years of

cont enpor aneous use. \Wiile the absence of any instances of
actual confusion over a significant period of tine is a
factor indicative of no likelihood of confusion, it is a
meani ngful factor only where the record denonstrates
appreci abl e and conti nuous use by the applicant of its mark
in the sanme markets as those served by the registrant under
its mrk. GIllette Canada Inc. v. Ranir Corp., 23 USPQRd
1768, 1774 (TTAB 1992). It is not a mtigating factor
where, as here, the record is devoid of information
concerning the nature and extent of the marketing
activities of applicant and regi strant under their
respective marks during the asserted period of

cont enpor aneous use. Cunni nghamv. Laser Golf Corp., 222
F.2d 943, 55 USPQ 1842, 1847 (Fed. Cir. 2000).

We concl ude that purchasers familiar with registrant’s
retail store services specializing in party supplies
rendered under registrant’s mark PARTY PLUS WAREHOUSE and
design would be likely to believe, upon encountering
applicant’s mark PARTY PLUS for retail store services and
whol esal e and distributorship services featuring the rental

and | easing of party equi pnent and supplies, that the

11
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services originated with or are sonehow associated with or
sponsored by the sanme entity.

Lastly, to the extent that any of the points argued by
appl i cant cast doubt on our ultimte conclusion on the
i ssue of |ikelihood of confusion, we resolve that doubt, as
we nust, in favor of the prior registrant. In re Hyper
Shoppes (Ghio), Inc., 837 F.2d 463, 6 USPQRd 1025 (Fed.
Cir. 1988); and In re Martin’ s Fanmous Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirmed.
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